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NEPA AND THE MEXICAN MARIJUANA
ERADICATION PROGRAM

ENVIRONMENTAL LAW-United States aid to Mexican drug
eradication program is a major federal action subject to the National
Environmental Policy Act. The agencies involved in the program
must file an environmental impact statement. NationalOrganization
for the Reform of Marijuana Laws v. United States, 452 F. Supp.

1226 (D.D.C. 1978).
Each year over 2,500 tons of marijuana come into the United
States from Mexico, comprising about 70 percent of the total consumed in this country.' The National Institute for Drug Abuse has
discovered that since October of 1976 more than 20 percent of this
marijuana is contaminated with the toxic defoliant paraquat.2 Inhalation of paraquat is believed to lead to irreversible lung damage.'
The chemical has been traced to an aerial eradication program jointly
conceived and executed by the Mexican and United States governments. Since November 1975, the open field spraying has focused on
the destruction of marijuana and heroin. The United States provides
about $12 million each year to assist in this program; aircraft, aircraft maintenance, and technical assistance are4 also supplied by the
federal government in support of this program.
Plaintiff, the National Organization for the Reform of Marijuana
Laws (NORML),5 challenged this program in its suit filed March 13,
1978 in the U.S. District Court for the District of Columbia.
NORML sought both declaratory and injunctive relief against the
four federal agencies involved in the drug eradication program.
NORML alleged that the Department of State, the Agency for International Development, the Drug Enforcement Administration, and
the Department of Agriculture are violating the National Environmental Policy Act of 1969 (NEPA) 6 by failing to prepare an en1. Comment, PoisonedMarijuana, 178 New Republic 11, March 18 (1978).
2. Id. at 11.

3. R. Jeffrey Smith, Poisoned Pot Becomes Burning Issue in High Places, 200 Science
417, April 28 (1978).
4. National Organization for the Reform of Marijuana Laws v. United States, 452 F.
Supp. 1226,1231 (D.D.C. 1978).
5. A non-profit membership corporation that has for its principal focus the decriminalization of marijuana.
6. 42 U.S.C. §4332 (1969).
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vironmental impact statement (EIS) with respect to the federal
government's participation in the program. The drug law reform
group sought to enjoin the defendant agencies from providing further
assistance to the program unless and until they comply with NEPA.
NORML also asked that defendants be directed both to use their
"best efforts" to persuade the Mexican government to discontinue
the herbicide spraying until the impact statement is completed and
to cease giving aid to any other country engaged in a similar program
until an impact statement has been completed for that country.
The defendant agencies asserted that NORML had no standing to
bring this suit since NEPA does not protect illegal activity.' But the
court noted that NEPA's scope of protection includes a wide variety
of harms. If a plaintiff alleges an injury that NEPA is designed, at
least implicitly, to protect against, then that plaintiff has standing to
bring a cause of action under NEPA. NORML's "informational" injuries were found to be a harm included under NEPA's protectional
umbrella.' In other words, NORML has a sufficient interest in
making information available to the public on a project, this nation's
marijuana policy, within its sphere of activity, the decriminalization
of marijuana, to satisfy NEPA standing requirements.
An alternative attack on NORML's standing made by defendant
agencies was based on the allegation that NORML is unlikely to have
its alleged injuries redressed by a favorable decision in this suit.
Mexico, it was argued, will continue to spray regardless of the outcome in this case. The court noted, however, there is evidence that
the discontinuance of aid to the Mexican program will sharply reduce
its capacity and, in effect, plaintiff's injuries will be, at least in some
measure, redressed. This challenge to plaintiff's standing was also
rejected.
After citing various executive agency actions and publications
regarding the health hazards of paraquat contaminated marijuana, 9
the court found that defendant agencies' participation in the program is a major federal action significantly affecting the environment
within the meaning of Section 102(2)(c) of NEPA. 1 0 This section
7. A minority of eleven states have laws decriminalizing possession of small amounts of
marijuana; only in Alaska is possession and use legal in the home. Ravin v. State, 537 P.2d
494 (Alas. 1975).
8. National Organization for the Reform of Marijuana Laws v. United States, 452 F. Supp
1226 (1978) at 1230.
9. Office of Drug Abuse Policy, press release issued by White House Dec. 9, 1977. The
Department of Health, Education and Welfare has issued a public notice, and has instructed
the Center for Disease Control to collect information on paraquat related illnesses.
10. 42 U.S.C. §4332 (1969).
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requires that an environmental impact statement be prepared before
such action is undertaken. The defendants were found to be in violation of NEPA for failing to prepare an EIS with respect to the
Mexican drug eradication program.' 1
After the complaint had been filed and before this decision, however, defendants had begun preparation of an EIS and an "environmental analysis" of the program's effect in Mexico. Although the
defendant agencies would not concede that United States' participation in the program was a major federal action, their preparation of
the EIS and the environmental analysis clearly borders on an admission of either the environmental impact of the program or an
undertaking of major proportions, or both. The defendant agencies
asked the court to assume, without deciding, the applicability of
NEPA to the program's impact on Mexico. Although the court notes
"such an invitation appears to beg the question," 1 2 it capitulated to
defendant's request. Citing Sierra Club v. Adams' 3 an earlier case
from the same circuit which considered the international scope of
NEPA and assumed the extraterritorial effects without a decision to
that effect, the court took the same position and left the question
open.
In view of defendant's willingness to prepare an "environmental
analysis" of the Mexico effects of United States support of that
nation's narcotics eradication program, together with the EIS required by NEPA as to the impact of that program upon the United
States, the Court need not reach the issue and need only assume

without deciding that NEPA
4 is fully applicable to the Mexican
herbicide spraying program.'
In discussing plaintiff's requested injunctive relief, the court
weighed two conflicting policies: (1) due regard for criminal laws and
(2) due care in safeguarding the environment. Viewing the government's strong public policy interest in eradicating the production and
use of illegal marijuana drug as a "weighty" public interest which
outweighed environmental concerns, the court denied all injunctive
relief. The court referred to the heavy foreign policy overtones involved in asking the Mexican government to call a moratorium on its
spraying program. It considered this request to be a "nonjusticiable
11. National Organization for the Reform of Marijuana Laws v. United States, 452 F.
Supp. 1226, 1233 (D.D.C. 1978).
12. Id. at 1232.
13. No. 76-2158 (March 14, 1978).
14. National Organization for the Reform of Marijuana Laws v. United States, 452 F.
Supp. 1226, 1233 (D.D.C. 1978).
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political question beyond the Article III powers of this court" and an
infringement "on the President's constitutional authority to conduct
foreign relations. ' '
The finding that the defendants are in violation of NEPA for
failure to prepare an EIS prior to the undertaking of their eradication
program can be viewed by NORML as a positive indicator. Recognition by this court of the environmental concerns of citizens engaging in an activity, albeit illegal, indicates that an injunction may
issue in the future when the final EIS is prepared and found to be
inadequate or of a negative environmental nature. NEPA, however,
requires that agencies refrain from initiating activities until after the
EIS is prepared and considered. 1 6 The court's failure to enjoin the
program after the fact, or to even set a deadline for the submission of
the EIS, can be viewed as demonstrating only "lip service" concern
for the environmental and health impacts of the activities of the
defendant agencies.
Contaminated marijuana will continue to enter the United States
as the agencies preparing the EIS ponder alternative means to curtail
the production of the drug. During this process, the health and
environmental hazards complained of by NORML continue. The
court's failure to deal with this problem in a timely fashion may
render the enjoinment question moot, as the eradication program
moves towards its goal. As to those who have already smoked the
contaminated marijuana and suffered irreversible lung damage, the
enjoinment of these activities clearly makes no difference.
ANN STROMBERG

15. Id. at 1235.
16. 42 U.S.C. §4332(c) (1969).

